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REMARKS 



Claims 1 and 3-10 are pending in this application. Claim 2 has been cancelled without 
prejudice. Claims 1 and 3 have been amended. 



The Examiner objects to the lack of reference to a related foreign application in the 
specification. An appropriate change has been made to the specification to reference the related 
foreign application. The Examiner also indicates that any application or publication numbers for 
applications that have now issued as patents should be updated. Appropriate changes have been 
made to the specification to reflect the current status of these applications. 

The Examiner objects to the recitation "a plurality of preset of measurement condition" in 
claim 1. Claim 1 has been amended to address this objection. Accordingly, Applicant 
respectfully requests the Examiner withdraw the grounds for this objection. 

II. Rejections under 35 U.S.C. § 112, second paragraph 

Claims 1-10 are rejected under 35 U.S.C. § 1 12, second paragraph, because claim 1 the 
limitations "the instantaneous blood flow" and "the blood volume" in claim 1 lacked antecedent 
basis. Claim 1 has been amended to address these rejections. Accordingly, the Examiner is 
urged to reconsider his rejection of the claim 1-10. 

III. Rejections under 35 U.S.C. § 102(b) 

Claims 1 and 4-10 arc rejected under 35 U.S.C. § 102(b), as being anticipated by Molin I 
(U.S. Publication No. 2001/0034540). The Applicant respectfully traverses this ground of 
rejection. 



I. 



Formalities 
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"[A] claim is anticipated if each and every limitation is found either expressly or 
inherently in a single prior art reference." Celeritas Techs., Ltd. v. Rockwell Int'l. Corp., 150 
F.3d 1354, 1361 (Fed. Cir. 1998). The standard for lack of novelty, that is, for "anticipation," is 
one of strict identity. Trintec Indus., Inc. v. Top-U.S.A. Corp., 295 F.3d 1292, 1296 (Fed. Cir. 
2002). 

The Examiner alleges that paragraph 33 of Molin I discloses "finding an average value 
equal to the flow of the left ventricle, whci [sic] will inherently flow found during systole." See 
Office Action at 3. However, Molin I's disclosure simply illustrates that the operational 
configuration between the right ventricle and the left atrium can be reversed to measure the flow 
in the right heart. Molin I discloses that this configuration can be used to determine that, on 
average, the flow in the right heart is equal to the flow of the left heart. Molin I does not disclose 
a "means for determining periodically, in response to said measured impedance signal, an 
average hemodynamic index evaluated over a number of successive cardiac cycles satisfying a 
plurality of preset measurement conditions" as recited in amended claim 1 . A measurement of 
the flow in the right heart is not an average hemodynamic index evaluated over a number of 
successive cardiac cycles. 

Furthermore, amended claim 1 recites, "measuring means for determining a plurality of 
the measured impedance signal samples over a first duration corresponding to a systole of one 
cardiac cycle, further comprising means for determining a beginning of a systole by detection of 
a predetermined ventricular cardiac event, and determining an end of said same systole in 
response to said impedance signal reaching a maximum during said same cardiac cycle." Molin 
I discloses an active implantable medical device for, among other things, measuring trans-septum 
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bio-impedance. However, Molin I docs not disclose predetermining a cardiac event, and 
certainly does not disclose using that predetermination for determining the beginning of a 
systole. 

As discussed above, Molin I fails to disclose or suggest means for determining an 
average hemodynamic index or determining a plurality of the measured impedance samples as 
required by claim 1 . Thus, Molin I fails to teach or suggest every element required by amended 
claim 1 , demonstrating that claim 1 is not a predictable use of elements taught by Molin I. 

For the foregoing reasons, Applicant believes claim 1 , and dependent claims 3-10, are 
now in condition for allowance. 

IV. Rejections under 35 U.S.C. $ 103 

Claims 2 and 3 are rejected under 35 U.S.C. § 103(a) as being unpatentable over Molin II 
(U.S. Publication No. 2001/0012953). Claim 2 has been canceled. Therefore the rejection of 
claim 2 is now moot. Applicant respectfully traverses the grounds for this rejection. 

As discussed above with respect to claim 1, Molin I fails to disclose each and every 
element of amended claim 1. Molin II does not cure this deficiency. Thus, for at least the same 
reasons discussed above, Applicant believes that claim 3 is now in condition for allowance. 
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CONCLUSION 



Reconsideration of this application in view of the foregoing remarks respectfully is 
requested. 

The Examiner is invited to call Applicant's undersigned attorney if doing so would 



expedite prosecution. 



Date: September 29, 2008 Respectfully submitted, 

n 



William Benjamin Tabler III 
Registration No: 53,668 
Attorney for Applicant 
Phone No.: (2 12) 506-5284 
Fax No.: (212) 506-5151 



MAILING ADDRESS: 

Orrick, Herrington & Sutcliffe LLP 
IP Prosecution Department 
4 Park Plaza, Suite 1600 
Irvine, CA 92614-2558 
Customer Number: 34313 
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